
1

Township of Millburn
Minutes of the Zoning Board of Adjustment

October 24, 2016

A regular meeting of the Township of Millburn Zoning Board of Adjustment was held on
Monday, October 24, 2016 at 7:00 PM in Millburn Town Hall.

Chairman Joseph Steinberg opened the meeting by reading Section 5 of the Open Public 
Meetings Act.

A roll-call indicated the following members were present:

Michael Birnberg
Matthew Brett
Mary McNett
Ellen Nimaroff Hirsch
Craig Ploetner
Steve Togher
Jessica Glatt, Vice Chairwoman, arrived 9:30 PM
Joseph Steinberg, Chairman

Also present:

Gail Fraser, Board Attorney
Eric Fishman, Court Reporter
Eileen Davitt, Zoning Officer/Board Secretary

APPROVAL OF MINUTES

A motion to approve the minutes of July 18, 2016 was made by Matthew Brett, seconded 
by Michael Birnberg, and carried with a unanimous voice vote.

A motion to approve the minutes of August 1, 2016 was made by Mary McNett, 
seconded by Craig Ploetner, and carried with a unanimous voice vote.

A motion to approve the minutes of August 15, 2016 was made by Craig Ploetner, 
seconded by Steve Togher, and carried with a unanimous voice vote.  Michael Birnberg and 
Matthew Brett abstained.

A motion to approve the minutes of September 19, 2016 was made by Mary McNett, 
seconded by Michael Birnberg, and carried with a unanimous voice vote.  Steve Togher and 
Matthew Brett abstained.
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MEMORIALIZATIONS

Cal#3480, Douglas & Beth Miller, 35 Brookside Drive, Millburn

A motion to approve the resolution memorializing the granting of variance relief to 
Douglas & Beth Miller for an amendment to a condition of prior approval on the property 
located at 35 Brookside Drive was made by Mary McNett, seconded by Steve Togher, and 
carried with the following roll-call vote:

Mary McNett – yes
Steve Togher – yes
Joseph Steinberg – yes

Cal#3506, Robert Rice, 14 Wyndham Road, Short Hills

A motion to approve the resolution memorializing the granting of variance relief to 
Robert Rice to construct an addition on the property located at 14 Wyndham Road was made by  
Michael Birnberg, seconded by Craig Ploetner, and carried with the following roll-call vote:

Michael Birnberg – yes
Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes
Joseph Steinberg – yes

Cal#3508, Julie Betancour, 320 Hobart Avenue, Short Hills

A motion to approve the resolution memorializing the granting of variance relief to Julie 
Betancour to construct a patio/retaining wall on the property located at 320 Hobart Avenue was 
made by Craig Ploetner, seconded by Ellen Nimaroff Hirsch, and carried with the following roll-
call vote:

Michael Birnberg – yes
Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes
Joseph Steinberg – yes

Cal#3510, Kathleen & James Ryan, 12 Pine Terrace West

A motion to approve the resolution memorializing the granting of variance relief to 
Kathleen & James Ryan to maintain an existing shed on the property located at12 Pine Terrace 
West was made by Michael Birnberg, seconded by Mary McNett, and carried with the following 
roll-call vote:
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Michael Birnberg – yes
Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes

Cal#3514, Santiago Munne, 55 Lakeview Avenue, Short Hills

A motion to approve the resolution memorializing the granting of variance relief to 
Santiago Munne to construct an addition on the property located at 55 Lakeview Avenue was 
made by Craig Ploetner, seconded by Michael Birnberg, and carried with the following roll-call 
vote:

Michael Birnberg – yes
Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes
Joseph Steinberg – yes

Cal#3515, Brian & Crystal Skinner, 64 Jefferson Avenue, Short Hills

A motion to approve the resolution memorializing the granting of variance relief to Brian 
& Crystal Skinner to construct a patio on the property located at 64 Jefferson Avenue was made 
by Mary McNett, seconded by Craig Ploetner, and carried with the following roll-call vote:

Michael Birnberg – yes
Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes
Joseph Steinberg – yes

Cal#3516, Congregation B’nai Jeshurun, 1025 South Orange Avenue, Short Hills

 A motion to approve the resolution memorializing the granting of variance relief to 
Congregation B’nai Jeshurun to install an accessory structure (splash pad) on the property 
located at 1025 South Orange Avenue was made by Craig Ploetner, seconded by Ellen Nimaroff 
Hirsch, and carried with the following roll-call vote:

Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes
Joseph Steinberg – yes
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APPLICATIONS

CAL#3485, DAVID & ERIN SCHONBRAUN, 30 LAKE ROAD, SHORT HILLS

 John Wyciskala, Attorney for the applicant, stated his appearance.

Jay Delaney, Attorney for the objectors, Randy & Debbie Barker, stated his appearance.

Mr. Wyciskala gave a brief summary of the application.  This is a continuation from the 
Board’s August 1, 2016 meeting.  The applicants would like to construct a tennis court on their 
property.  The applicants have done extensive interior renovations and are now eager to work on 
the exterior of the lot.  

The proposed tennis court is graded into the rear yard area.  It would not be visible from 
the next door neighbor’s house or the houses to the rear of the applicants’ property.  There is also
a substantial landscaping plan proposed in order to further buffer the tennis courts from view.  
There is no lighting proposed for the tennis court.  The 1.86 acre property is a corner lot and a 
through lot.  This unique situation of the lot creates the need for variance relief.  

Richard Keller, P. E., P. P., appeared and remains sworn.  He gave a brief summary of 
the plan proposed.  He referenced exhibit A-3 and gave a description of the lot configuration.  
The property is a corner lot with frontage on Jefferson Avenue and Lake Road.  It is also a 
through lot with frontage on Lake Road and Adams Avenue.  

Entered as A-7: Site Plan prepared by Edgewater Design dated October 2016.
Entered as A-8: Proposed tennis court images
Entered as A-9: 4-page photo handout

Michael Birnberg asked if variance relief would be required if Adams Avenue were a 
property line rather than a road.  Mr. Keller indicated that the tennis court would be compliant as 
to location.  However, variance relief would still be required for exceeding the allowable 
accessory coverage for a corner lot.  

Dr. Herbert Goldfarb asked if fencing is proposed around the tennis court.  Mr. Keller 
indicated that there is no fencing proposed.   

Jay Delaney called Deborah Barker, 20 Adams Avenue, who appeared and was sworn.  
She stated that she has lived at the location for 27 years.  She indicated that there are numerous 
opportunities throughout the Township for tennis playing.  She is happy that the Schonbrauns 
have taken the opportunity to invest in the property.  However, she has concerns with a tennis 
court being proposed on the property.  The tennis court is proposed to be only 20 feet from 
Adams Avenue.  She is concerned that the applicant will use the tennis court as a sports court for
basketball.  A tennis court in this location would be inconsistent with the character of the area.  
Currently, there is a pool house on the property in the Adams Avenue front yard.  This will only 
add to the accessory coverage.  Ms. Barker also stated that the pool mechanicals are very noisy.
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John Wyciskala asked Ms. Barker if her house is currently for sale.  Ms. Barker 
responded affirmatively.  Mr. Wyciskala asked Ms. Barker if she was aware that the pool 
mechanicals had currently been replaced.  She stated that she was not aware.   

Michael Birnberg asked Ms. Barker if she has ever filed a noise complaint.  Ms. Barker 
stated that she has not.    

Jay Delaney called Michael Passolano, P. P., who appeared and was sworn.  His 
credentials were presented and accepted by the Board.  Mr. Passolano indicated that he was 
retained by the Barkers to review the application and plans and provide planning analysis.  He 
indicated that this application proposes to install a substantial tennis court, requiring several 
variances. 

Entered as O-1:  Planting plan L-1 highlighted

Mr. Passolano stated that section 505 requires accessory structures on a corner lot to have
a setback equal to 2 times the required front yard setback.  There is currently a pool and pool 
house on the property in violation of this section.  The installation of a tennis court in the 
proposed location almost doubles the encroachment into the front yard area.  This project has a 
significant negative effect on the Adams Avenue street frontage.

Mr. Passolano indicated that the proposed application does not meet the positive criteria, 
nor either prong of the negative criteria.  This proposal will undermine the intent and purpose of 
the zone plan and he respectfully requested a denial by this Board.   

John Wyciskala asked Mr. Passolano if he went onto the Schonbraun property on his site 
visit.  Mr. Passolano stated that he viewed the property from the street.  He did not go onto the 
Schonbraun property.  

Matthew Brett questioned Mr. Passolano regarding his testimony about the 
“compounding effect” of this proposal.  Mr. Passolano stated that the construction of accessory 
structures of this magnitude begins to overtake the property.

Stephen Togher asked Mr. Passolano if the unique nature of this lot rises to the level of 
hardship.  Mr. Passolano feels it does not.  

Dr. Herbert Goldfarb, 30 Delwick Lane, asked Mr. Passolano to explain his remark that 
this proposal will negatively affect the character of the area.  Mr. Passolano stated that the 
proposal is excessive and is not in keeping with the neighborhood.

John Wyciskala recalled Richard Keller, who appeared and remains sworn.  John 
Wyciskala asked Mr. Keller to correctly reflect the location of the Barker’s driveway on exhibit 
O-1.  Mr. Keller stated that the driveway is located approximately 20 feet to the right, more in 
line with the pool house.  Mr. Wyciskala asked Mr. Keller if the unique nature of this lot creates 
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a hardship.  Mr. Keller stated that the unique corner/through lot status of this property creates a 
hardship.  He further stated that the applicant has gone to great lengths to mitigate the effect of 
this proposal on the surrounding properties and the immediate area.

Jay Delaney gave a brief closing summary of the proposal.  He feels there is too much 
accessory coverage proposed for this site.  It is not an appropriate use for this site.  This tennis 
court is proposed to be very close to the road.  It is not consistent with the zone plan.  He feels 
this proposal is excessive.  He does not feel the applicant has met the burden of proof and 
respectfully asks the Board to deny the application.

John Wyciskala gave a brief closing summary.  The applicant is proposing a very 
attractive project.  Even with the proposed tennis court, the property would still be well below 
the allowable lot coverage.  The unique nature of this property results in the need for variance 
relief.  There is a significant landscape buffer proposed to mitigate the effect that the proposed 
tennis court will have on the surrounding area.

Matthew Brett feels this is a unique property.  It is a corner lot and a through lot which he
feels is a hardship.  In addition, the objector’s dwelling is over 100 feet away.

Mary McNett indicated that she is troubled by the application.  She feels the construction 
of a tennis court in the proposed location flies in the face of the intent and purpose of the zone 
plan.  She stated that she is not in favor of the proposal.

Joseph Steinberg stated that he is persuaded by the applicant’s professional’s testimony 
as to the overall lot coverage on the property.  The lot coverage would be below the allowable.

Craig Ploetner stated that he is not in favor of the proposal.  The accessory coverage on 
this property is excessive.  He is also concerned with the subsequent usage of the court as a 
sports court for other sports-related activities.  

Upon a motion made by Matthew Brett, seconded by Ellen Nimaroff Hirsch, and with a 
roll-call vote as follows:

Michael Birnberg – yes
Matthew Brett – yes
Mary McNett – no
Ellen Nimaroff Hirsch – yes
Craig Ploetner – no
Steve Togher – no
Joseph Steinberg – yes

Cal#3485, David & Erin Schonbraun, 30 Lake Road, was APPROVED with the condition that 
the proposed landscape buffer be maintained in perpetuity.
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*It is noted that Jessica Glatt arrived at this time. (9:30 PM)

CAL#3488, EDWARD & DONNA TALIA, 29 DELWICK LANE, SHORT HILLS

Bartholomew Sheehan, Attorney for the applicant, stated his appearance.

The matter was originally heard on May 16, 2016 and required 2 variances; a variance to 
exceed the allowable steep slope disturbance and a variance for a wall separation of 3 feet which 
is less than the 6 feet required by ordinance.  That application resulted in a denial.  Subsequently,
a motion for reconsideration/rehearing was filed by the applicants on June 16, 2016.  The motion
was heard and granted on June 27, 2016 premised on applicant’s filing a tree removal and 
replacement plan.  That plan was filed on October 12, 2016.  The new plan made a slight shift in 
retaining walls and proposes the planting of 68 trees on the site where 63 trees are required by 
the Tree Replacement ordinance.  The applicant is requesting variance relief to allow 5,334 
square feet of steep slope disturbance where 1,000 square feet is permitted by ordinance.  In 
addition, variance relief is being requested to permit wall separation of 3 feet to 5 feet where 6 
feet of separation is required.

Richard Keller, P.E., P.P., appeared and was sworn.  His credentials were presented and 
accepted by the Board.  

Entered as A-6: sheet 3, landscape and tree replacement plan

Mr. Keller stated that the proposed dwelling is fully conforming to all bulk requirements 
of the R-3 zone with respect to coverage, setback and floor area ratio. The existing dwelling is a 
ranch with a front facing garage, non-compliant by today’s Township ordinance.  The 
construction of a new dwelling, as proposed, will result in a dwelling that is more in keeping 
with the Township’s Zoning regulations.  Mr. Keller described the lot conditions and the 
variances required for construction of a new dwelling on the property.  The slope of this lot is a 
manmade condition, caused many years ago by the clearing of land to construct dwellings on 
surrounding properties.   

Dr. Herbert Goldfarb, 35 Delwick Lane, asked Mr. Keller if he has done any type of 
study in order to ensure that his driveway will not collapse.  Mr. Keller stated they moved the 
wall further away from Dr. Goldfarb’s property which should alleviate any concerns about the 
driveway collapsing.  

Dr. Herbert Goldfarb, 35 Delwick Lane, appeared and was sworn.

Entered as O-7: photo of objector’s driveway
Entered as O-8: photo of objector’s driveway
Entered as O-9: photo of ground cover between objector/applicant property
Entered as O-10: photo of applicant’s trees
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Bart Sheehan recalled Richard Keller.  He asked Mr. Keller if there is a proposal to take 
down any 200 year old trees.  Mr. Keller stated that they are not proposing the removal of any 
trees that are 200 years old.

Stuart Schloss, 29 Delwick Lane, appeared and was sworn.  He stated that previous to 
this application, he had already put up 8 trees for privacy.

Chairman Joseph Steinberg stated that the responsibility of this Board extends to 
determining the issues as they relate to steep slopes.  The ultimate decision as to tree replacement
and water run-off are not made by this Board, but rather by the employees at Town Hall, charged
with those responsibilities.

Matthew Brett feels that this Board’s hands are tied with respect to the granting of 
variance relief from the steep slope ordinance.  The removal of trees is not supposed to be 
considered and he feels there has been very little guidance as to what this Board should judge 
this application on.

Craig Ploetner feels the removal of valuable trees is disturbing.  He feels the collateral 
damage that will be done here is enormous.

Board Attorney, Gail Fraser, indicated that the Board was given a copy of the Township’s
tree removal ordinance.  The applicants attempted to demonstrate to the Board that they took the 
tree removal ordinance into account, are showing that they satisfy the negative criteria and they 
will avoid impacting on the zone plan and the surrounding properties.   If the applicants had no 
slope issues, they could go to the Township Forester and receive approval to remove the trees.  
This Board would have nothing to say about it.

Joseph Steinberg indicated that there are some steep slopes within the Township that 
deserve to be protected.  However, this is a man-made slope and it is the last lot in the 
neighborhood to be developed.  

Upon a motion made by Mary McNett, seconded by Jessica Glatt, and with a roll-call 
vote as follows:

Michael Birnberg – no
Matthew Brett – yes
Mary McNett – yes
Ellen Nimaroff Hirsch – yes
Craig Ploetner – yes
Jessica Glatt – yes
Joseph Steinberg – yes

Cal#3488, Edward & Donna Talia, 29 Delwick Lane, was APPROVED.
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CAL#3518, DANIEL & KELLY ABRAMOWITZ, 875 RIDGEWOOD ROAD, 
MILLBURN

Kelly Abramowitz and William Slevin, contractor for the applicant, appeared and were 
sworn.  The applicant would like to re-construct their front yard retaining walls and expand their 
driveway.  Proposal is in violation of:

510.1 – Front yard wall height shall not exceed 2 feet
607.3 – Front yard parking area

The existing walls are failing and need replacing.  The walls currently exceed the 2 foot 
height limitation.  In addition, the current configuration of the dwelling is a garage under with a 
narrow driveway.  It does not allow for the applicants to park the car and open the car doors. 
The small expansion in the width of the driveway will greatly help in the day-to-day use of the 
driveway area.  The proposal is to expand the driveway approximately 8 feet toward the property
line which would result in an 18 foot wide driveway. 

In response to concerns expressed by the Board, the applicant agreed to reduce the 
expansion to 6 feet, 3 feet on either side of the existing driveway.  

Upon a motion made by Mary McNett, seconded by Craig Ploetner, and with a roll-call 
vote as follows:

Michael Birnberg – yes
Matthew Brett – yes
Mary McNett – yes
Craig Ploetner – yes
Steve Togher – yes
Jessica Glatt – yes
Joseph Steinberg – yes

Cal#3518, Daniel & Kelly Abramowitz, 875 Ridgewood Road, was APPROVED.

BUSINESS

There were no members of the public who wished to speak on non-agenda items.
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ADJOURNMENT

A motion to adjourn was made by Michael Birnberg, seconded by Steve Togher, and 
carried with a unanimous voice vote.   (11:20 PM)

Eileen Davitt
Board Secretary

Motion: JG
Second: MBi
Date Adopted: 12/19/16


